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In Re: Application of USA Springs, Inc. for a Large Groundwater Withdrawal Permit and
Approval of Bottled Water Source
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§__I:Z_1LECTMEN OF THE TOWN OF NOTTINGHAM’S MOTION FOR REHEARING
The Town of Nottingham Selectmen (“N ottingham”) hereby meve the Water Council tol
grant rehearing of Petitioﬁer’s Appeal of the Decision of the ‘Department of Environmental
Sewices Water Divisioﬁ (the “Department”) to grant a large groundwater withdrawal permit te
_'USA Springe, Inc. | -

A.  BASIS FOR REHEARING

| . Not_tinghem requests a rehearing as the Decision is unlawful and unreasonable
because the Depar-tment erroneouS1y interpreted the statutory appeals procedure pursuant to RSA
. .21 O RSA 485-C: 21, and RSA 541 and rehed on an oplmon letter of the Office of the Attorney
‘General Whlch 1ncorrectly evaluated the issue.

- 2. Nottmgham does not seek to 1ntroduce new . ev1dence as the rehearing may be

S rgranted on the ﬁndmgs of the Dec151on 1tse1f and the arguments presented herem

- 3. Nottmgham requests that the Department rehear the issue of whether to accept

e Nottmgham s Appeal and reverse its decision declmmg to aecept the appeal

B. PROCEDURAL BACKGROUND

4, The Department granted a large groundwater withdrawal permit to USA Springs,
Inc. on July 1, 2004. Nottingham timely filed a Notice of Appeal to the Water Council under

RSA 21-0:7 dated July 30, 2004.



R

5. Nottingham’s Notice of Appeal attached its request for rehearing to DES dated
July 30, 2004, which set forth all of the grounds upoﬁ which Nottingham believed the DES
Water Division decision was unlawful and unreasonable. Nottingha.m askéd that the Water
Council find the DES décision to be unlawful and unreasonable based upon the grounds
presented in that request for rehearing.

6. The Council issued its Decision and Order Declining to Accept Appeal on
Jaﬁnuary 13, 2005 (the “Decision”). The Decision states that the Council detennined that an
appeal from the approval or denial of a large groundwater permit is pufsuant to RS_A 541 through
a motion for rehearing to DES and then an appeal to the New Hampshire Supreme Céﬁrt.

C. ARGUMENT

i. This issue involves matters of statutory interpretation.

7. Statutes are to be interpreted in the context of the overall statutory scheme and

not in isolation. GCP Steenljgaté; Inc. v. City of Concord; 150 N.H. 683 (20.04).. The goal is to
appiy statutes in light of the legislature's intent in enacting them and in light of the policy sought
to be advancéd by the entire statutory scheme. Id. |
8. When interpreting two statutes which deal ‘With a similar subject_matter, they
~ should be copsﬁ‘ged so that they do not contradict each other, and éo that they will lead to

" reasqnable results and effectuate the legislative purpose of the statute. In re New Hampshire

Public Utilities Commission Statewide Electric Utility Restructuring Plan, '143 N.H. 233,7 240
(1998). The statutes should be construed as consistent with each other where reasonably

possible. Id.



ii. Large groundwater permits should be appealed to the Water Council.

(a) RSA 21-0O establishes a mandatory review of Water Division décisions by the
Water Council.

9. Under the provisions of RSA 21-0:7,

“The Water Council shall hear and decide all appeals from department decisions relative

to the functions and responsibilities of the division of water other than department

decisions made under RSA 482-A relative to wetlands, in accordance with RSA 21-

0:14.” - '

10.  Under RSA 21-0:14,- hearings before the Water Coﬁﬁcjl.sha_ll be conducted in
accordance with the provisions of RSA 541-A, gbverrﬁng adjudicative proceedings. Appeals-
from decisions of the Water Council are in accordance with the provisions of RSA 541.

11.  The review of applications for large -groundwater withdrawals is a function and
responsibility of the division of water. Thus, the provisions of RSA 21-0:7 mandafe that tﬁe
Water Council hear this appeal.

i2. - The conduct of an adjudicati{re proceeding before the Water Council under RSAe
21-0:7 is consistent with the provisions‘ ofb' RSA‘485-C:21 and regulation of the Department
~ which provides that appeals from decisions on large gréundwater withdrawal permit applications
are to be conducte_d in accordance With RSA 541. Following the decision of the Water Council,
an aggx'ieved party may ﬁppeal under the provisions of RSA 541 fo the NéW Hampshire Supreme
: Court.- - | |

13. RSA 21-0 establ_is;hés a compréhensive appeals structure tol ensure that all
c_lecisions..from various DES divisions are reviewed by' an ‘independent appeal board with the
opportunity for adjudicative hearing (although wetlands decisions are specifically excepted from

the adjudicative hearing process). Dismissal of Nottingham’s appeal by the Water Council is

contrary to the appeal structure established by law under RSA 21-O.



(b)  The legislative intent supports appeals to the Water Council.

14, The two statutes (RSA 485-C;21 and RSA 21-0:7) appear on the surface to
suggest contrary appeals for parties thus creating ambiguity regarding the meaning and intent of
the statutes. The statutes are not plain and unambiguous and it is proper to look to both the

legislative intent and the objectives of the legislation. See Greenhalge v. Town of Dunbarton,

122 N.H. 1038, 1040 (1982).

15. RSA 481:1 demonstrates the New Hampshire Legislature’s deep concern about
the stewardship of the valﬁable and limited groundwater resource of New Hampshire. The
Water Council’s decision, which concludes that the Water Council does not have jurisdiction to
review large grdundwater withdrawal decisions, is contrary to the Legislative intent and means
that these important matters will not recéive the independent review intended by law under RSA
21-0. |

(c) The Water Cbuncil_’s reliance on the iﬁterpretation of RSA 483-B pfovided
by the Office of the Attorney General is unlawful and unreasonable.

16, The Water Council also unlawfully and unreasonably relied upon the advice of
the Office of the Attorney General (which' had also moved to disfnis-s the appeal) through a letter
dated September 2, 2004 from Senior Assistant Aftomey General J emﬁfer Patterson to Michael
P. Nolin, Commissibnef of DES (attacﬁéd as Exhibit A). |

‘ 17. The lettér relates to an intcrprétation of RSA 483-B, the Comprehensive
Shoreiand Protection Act, and thé obligations of DES when issuing other environﬁmental pénnits
that also fall within the Act. | o |

18.  Regarding the appeal route for DES permitting decisions issued under the
Shoreland Protection Act, the llctter provides that when the agency is undertaking enforcement

action under the Act itself, the appeallwould be to the Water Council for administrative orders,



and to the New Hampshire Supreme Court for administrative fines. The letter also provides that
any administrative appeai of a permitting decision is governed by the procedure specified in the
statute under which the underlying permit was granted. Opinion of the Attorney General, pg. 4.

19.  Nothing in that letter, (which with due respect is siﬁply guidance of one attorney
in the Attorney General’s Ofﬁce).tmandates disﬁzissal of Nottingham’s appeal from the decision
of the DES Water Division. In fact, principles of statutory construction and interpretation of the
relationship between RSA 21-O and RSA 541 dictate that the Water Council accept this appeal
and conduct an adjudicative hearing in accordance with its responsibility under RSA 21-0:14.
Appgal from a decision based upon an adjudicative hearing is to the Supreme Court in
accordancé with the provisions of RSA 541.

~ D. CONCLUSION

20.  The Town of Nottingham Selectmen réquest that the Water Council grant
' .reheéring of the Petitioner’s Appeal. The two statutes (RSA 485-C:21 and RSA 21-0:7) can and
should be read in a'way that gi\}e:; effect to both statutes. That 1:eading dictates that thé Water
Council must take jurisdiction of this appeal, and conlduc-tl an adjudicative hea;ring under the
provisiqn of RSA 21-0:14. Appeal to fhe Supreme Court under RSA 541 w_ould'follow,' if

necessary.



Respectfully submitted,
TOWN OF NOTTINGHAM SELECTMEN

By its attorneys,
Nelson Kinder, Mosseau & Saturley, P.C.

Dated: February 8, 2005

Knstln M. Yasenka, seuire
99 Middle Street
Manchester, NH 03101

Tel. (603) 647-1800

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed, first class, and postage
prepaid Mark Beliveau, Esquire, Armand Hyatt, Bill McCann, S l A551stant Attomey
General Richard Head, and Assistant Attorney GenergffA EdWa .

Dated: February 8, 2005
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